
 



2 
 

Table of contents 
 

1.  Introduction .......................................................................................................... 4 

2.  Legal context and regulations .............................................................................. 4 

3.  What are Direct Payments? ................................................................................. 5 

4.  Why choose Direct Payments? ............................................................................ 5 

5.  What can Direct Payments be used for? ............................................................. 5 

6.  Direct Payments cannot be used to: .................................................................... 6 

7.  Exceptional circumstances .................................................................................. 7 

8.  Who can have Direct Payments? ......................................................................... 9 

9.  People subject to mental health legislation .......................................................... 9 

10.  Who has capacity to consent to Direct Payments? ........................................ 10 

11.  Consent and managing Direct Payments ....................................................... 11 

12.  Appointing a ‘Suitable Person’ ........................................................................ 12 

13.  Who can manage Direct Payments? .............................................................. 13 

14.  How much Direct Payment will be paid? ........................................................ 14 

15.  How will Direct Payments be paid? ................................................................ 14 

16.  Using a bank account for Direct Payments ..................................................... 15 

17.  Third party managed accounts ....................................................................... 15 

18.  The Personal Budget Agreement ................................................................... 15 

19.  Safeguarding, choice and risk ........................................................................ 15 

20.  Employing someone suitable .......................................................................... 16 

21.  Using agencies to employ someone ............................................................... 17 

22.  Employing a personal assistant ...................................................................... 18 

23.  Health and Safety ........................................................................................... 18 

24.  The service user’s financial contribution ......................................................... 19 

25.  Other payments and expenses ....................................................................... 19 

26.  Financial audit and monitoring ........................................................................ 20 

27.  The service user’s role ................................................................................... 21 

28.  Repayments ................................................................................................... 22 

29.  Planning for emergencies ............................................................................... 23 

30.  Regular review ............................................................................................... 23 

31.  What if the services user’s circumstances change? ....................................... 23 



3 
 

32.  Ending or suspending Direct Payments.......................................................... 24 

33.  What happens if the service user goes into hospital? .................................... 24 

34.  Holidays and travel abroad ............................................................................. 25 

35.  Death of a service user and redundancy issues while receiving  Direct 
Payments ................................................................................................................. 25 

36.  Further help .................................................................................................... 26 

Appendix 1 – Suitable Person guidance ................................................................... 27 

Appendix 2 - Nominee/third party agreement ........................................................... 32 

Appendix 3 – Suitable Person checklist ................................................................... 34 

Appendix 4 - Roles and responsibilities .................................................................... 37 

  



4 
 

1. Introduction 
This document sets out the policy for Direct Payments for adults and provides 
guidance about using Direct Payments to provide and manage support 
arrangements. 
 
Direct Payments offer people the opportunity to receive money to buy the social care 
they need to achieve the outcomes set out in their Support Plans, rather than have 
that social care arranged and provided by/through the Council. 
 
They give people increased autonomy, inclusion, choice and flexibility to help them 
live in their own homes, be fully involved in family and community life, and take part 
in work, education and leisure. 
 
Many people using Direct Payments have experienced the benefits of increased 
opportunities for independence, social inclusion and enhanced self- esteem. 
 
Most people with eligible social care needs have a right to request a Direct Payment 
if they want one, but no-one is obliged to have a Direct Payment if they would prefer 
to receive their social care services from or through the Council. Service users can 
also choose to have a mixed package of care, with some of their support provided by 
the Council and some via a Direct Payment. 
 
To access Direct Payments, eligible people need an assessment of their care needs 
and an agreed Support Plan showing the outcomes to be achieved from the 
applicable service area. 
 

2.  Legal context and regulations 
Direct Payments were introduced for adults through The Community Care (Direct 
Payments) Act 1996. They are now governed through The Health and Social Care 
Act 2001 (as amended by the Health and Social Care Act 2008), the Children Act 
1989 and other relevant legislation. 

 
The relevant regulations are The Community Care, Services for Carers and 
Children’s Services (Direct Payments) (England) Regulations 2009. 
 
The broad effect of the amendments to the 2001 Act and the regulations was to 
extend Direct Payments to include people who lack the capacity (within the meaning 
of the Mental Capacity Act 2005) to consent to a Direct Payment. 

 
It also removed certain exclusions which applied to people subject to various 
provisions of mental health legislation (particularly the Mental Health Act 1983) and 
criminal justice legislation relating to mental disorder. 

 



5 
 

The Department of Health has published section 7 guidance on Direct Payments – 
the “Guidance on Direct Payments for community care, services for carers and 
children's services: England 2009”.  
 

3. What are Direct Payments? 
Direct Payments are a way of using a Personal Budget. If a service user is eligible to 
receive social care services, the option to choose a Direct Payment enables the 
service user to arrange and purchase their own services to meet their social care 
needs, instead of the Council arranging services for them. 
 
Direct Payments provide people with the freedom to design services around their 
specific circumstances and needs. It also gives them the flexibility to look at options 
which may include employment, education and leisure activities, as well as personal 
assistance, to meet assessed needs. 
 
Day to day control of the money and support package passes to the person who is 
best placed to make sure that it is properly spent on the care and support required, 
and who is best able to judge how to use available resources to achieve the 
outcomes identified in the Support Plan. 
 
This person may be the service user, their nominee, or a ‘suitable person’ 
 

4. Why choose Direct Payments? 
Direct Payments are intended to maximise choice and control over how eligible 
needs are met and outcomes are achieved. 
 
This means that people can choose to employ their own Personal Assistant so that 
they control what, when and how tasks will be done, and who will carry them out. 
 
If a service user chooses to employ a personal assistant, the Independent Living 
Advisers in the Self Directed Support Team can provide advice and support about 
employment responsibilities. The service user may choose instead to contact an 
agency and pay that agency to send staff to support them at times that suit them. 
 

5. What can Direct Payments be used for? 
Direct Payments can be used to buy assistance, services or equipment, to meet the 
needs identified in the service user’s Support Plan. 
 
Direct Payments may be used to: 
 

 recruit and employ personal assistants 
 

 purchase personal assistance from an agency 
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 purchase residential respite care or a sitting service 

 
 participate in activities, like outings or exercise classes, if they contribute to 

meeting the outcomes agreed in the Support Plan 
 

 pay for membership of a club or gym -  for example as an alternative to 
attending a day centre, or to give someone a break from their role as a carer, 
if these are identified needs 

 
 support access to community activities, college courses, and evening classes 

 
 try out independent living  

 
 purchase support to maintain contact with family members 

 
 purchase support to learn new skills 

 
 purchase equipment to meet needs/outcomes identified in the Support Plan 

 
 cover the expenses of personal assistants if they are specifically identified 

and agreed in the Support Plan 
 
These are only examples. Service users may use their Direct Payments to meet their 
social care needs in many different ways to help them remain as independent as 
possible, so long as it is approved by the Council and is safe, legal and healthy. 
 
The Council also has a responsibility to provide services to meet assessed need   
and therefore will not pay more money simply to enable a service user to cover the 
full costs of the particular assistance, services, or equipment they would prefer if the 
outcomes can be met satisfactorily in other ways which do not exceed the budget. 
Instead, the service user can choose to top up the Direct Payment from their own 
money. 
 
Also, with the Council’s agreement, payments can be saved over time to plan for a 
particular event. As long as the overall payments are used to achieve the outcomes 
agreed in the support plan, the actual pattern of support can be flexible. 
 

6.  Direct Payments cannot be used to: 
 relieve the Council of its statutory responsibilities towards people who are 

perceived as troublesome or difficult 
 

 purchase a service that is directly provided by the Council 
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 purchase any services or equipment which the Council is not responsible for, 

such as services that the NHS should provide, or equipment that is not 
specified in the Support Plan. (Direct Payments are not a substitute for 
Disabled Facilities Grants). 

 
 purchase items or services that are unrelated to the identified care needs or 

agreed outcomes 
 

 pay for health-related services such as dentist, chiropody or physiotherapy 
appointments 

 
 pay household bills, such as food and utility bills 

 
 cover housing services, such as rent payments 

 
 pay for non-statutory liabilities, such as tips, bonuses or ex gratia payments 

 
 pay for anything which is illegal 

 
 pay for gambling - including lottery, bingo and raffle tickets 

 
 pay for alcohol or cigarettes 

 
 pay for permanent residential accommodation – although they can be used for 

short term (respite) stays in residential care within certain limits. 
 
The Council has the right to require service users to repay any money that has been 
used incorrectly. 
 
The regulations state that Direct Payments cannot be used to pay a spouse, partner 
or family member living in the same household to provide services, (including 
personal assistance), other than in exceptional circumstances where the Council is 
satisfied that it is necessary to do this in order to meet the needs of the service user. 
(see below).  Family members living elsewhere are permitted to be employed 
through Direct Payments. 
 

7.  Exceptional circumstances 
Direct Payments are not intended to replace existing support networks within families 
and communities. Therefore the regulations forbid the use of a Direct Payment to 
obtain services from spouses/partners/family members living in the same household 
other than in exceptional circumstances. 
 



8 
 

Any request to treat a case as exceptional must be agreed by the Council and 
confirmed in writing. 
 
In order to agree such requests, the Council must be satisfied that: 
 

 there are genuine, overwhelming reasons why that specific individual needs to 
be employed via the Direct Payment 

 
 there is a contractual arrangement for care-giving with the family member 

 
 there is no substantial risk of financial abuse 

 
 in order to actually meet the needs of the service user it is necessary to make 

this exception. 
 
The following are examples of situations which might constitute exceptional 
circumstances if satisfactory evidence was produced to substantiate the situation 
and needs: 
 

 ethnic or religious beliefs impose specific limitations on who may acceptably 
be employed to deliver the care, and there is no likelihood of being able to 
recruit an appropriate carer locally 

 
 where delivery of personal care by a third party would cause genuine severe 

distress to the service user. PLEASE NOTE: many service users would prefer 
to have personal care delivered by family members, but such wishes/feelings 
would not normally be sufficient to constitute exceptional circumstances. 

 
 there is a need for live-in care, but no appropriate accommodation can be 

made available for a carer 
 

 care needs are intermittent and unpredictable, such that recruitment or use of 
an agency to meet these needs would be impracticable 

 
 substantial recruitment efforts have been unsuccessful due to exceptional 

local workforce pressures or geographic isolation 
 

 this is the only practical way of meeting the care needs during a temporary 
breakdown of other service arrangements 
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8.  Who can have Direct Payments? 
The vast majority of people receiving social care services have a right to Direct 
Payments provided an appropriate support plan is agreed, which meets the relevant 
outcomes and eligible needs.  
 
These include: 
 

 Older people and disabled people aged 16 and over 
 

 A person with parental responsibility for a child – this definition may also 
include a disabled parent with responsibility for a child 
 

 Carers aged 16 and over 
 

 A person with eligible needs who lacks the capacity to consent to the receipt 
of Direct Payments. S/he will receive the Direct Payment through a ‘Suitable 
Person’ who is appointed to act for them. 

 
There are only very limited circumstances when Direct Payments would not be 
offered. Direct Payments may not be made to the following persons: 
 

 offenders on a community order or suspended sentence which includes a 
requirement to accept treatment for drug or alcohol dependency 

 
 offenders on a community rehabilitation order which includes a requirement to 

accept treatment for drug or alcohol dependency 
 

 offenders released from prison on license subject to an additional requirement 
to undergo treatment for drug or alcohol dependency  

 
In certain cases (mainly in relation to people that are subject to specific mental 
health legislation) the law gives the Council a power – but not a duty – to make 
direct payments to service users (see below). 
 
Reference should be made to the Regulations for full details of people excluded from 
Direct Payments. See the Community Care, Services for Carers and Children’s 
Services (Direct Payments) (England) Regulations 2009 – particularly Regulations 
2(c) and 4(c) and Schedule 1. 
 

9.  People subject to mental health legislation 
In most cases people subject to mental health legislation will have exactly the same 
rights to Direct Payments as anyone else. 
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However the Council will have a power (but not a duty) to make Direct Payments to 
‘restricted patients’ who are conditionally discharged under the Mental Health Act 
1983. Conditionally discharged restricted patients or offenders are those who have 
been detained in hospital under the 1983 Act and who remain liable to recall to 
hospital if necessary for their own health and safety, or the protection of others. 
 
In addition, where someone is compelled to receive a service as a result of any of 
the following legislative provisions relating to mental disorder, the Council has a 
power (but not a duty) to make Direct Payments to them in respect of that service.  

The provisions in question are:  

 supervised community treatment, guardianship or on leave of absence from 
hospital in which they are detained under the 1983 Act 

 the supervision of a social worker or the Probation Service as a result of a 
supervision order made under the Criminal Procedure (Insanity) Act 1964 

 an offender released on licence under the Criminal Justice Act 1991, which 
includes a requirement to accept treatment for a mental health condition 

 an offender on a community rehabilitation order under the Powers of Criminal 
Courts (Sentencing) Act 2000, which includes a requirement to accept 
treatment for a mental health condition  

 an offender on a community order or serving a suspended prison sentence 
under the Criminal Justice Act 2003, which includes a requirement to accept 
treatment for a mental health condition and 

 the equivalent of any of the above under Scottish legislation  
 
Where a relevant service is one that has not been imposed by a condition under any 
of the above provisions, the Council has a duty to make Direct Payments to the 
person concerned to meet their needs for that service (provided all the other criteria 
for making Direct Payments are met). 
 
Reference should be made to the Regulations for full details of the circumstances in 
which a power, rather than a duty, to make Direct Payments applies. See the 
Community Care, Services for Carers and Children’s Services (Direct Payments) 
(England) Regulations 2009 – particularly Regulations 7(1)(a) and (b) and 8(4)(a) 
and (b) and Schedule 2. 
 

10. Who has capacity to consent to Direct Payments? 
Under the Mental Capacity Act 2005, the Council must assume that a person aged 
16 or over has the capacity to make a decision, unless it can be established that they 
lack such capacity. 
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Mental Capacity Act 2005 
Capacity is time and issue specific. Under the 2005 Act, a person lacks capacity in 
relation to a matter if, at the material time, they are unable to make a decision in 
relation to the matter because of an impairment of, or a disturbance in the 
functioning of, the mind or brain. 
 
If, as a result of the impairment of or disturbance in the functioning of the mind or 
brain, the person is unable to: 
 

 understand the information relevant to the decision 
 

 retain that information 
 

 use or weigh that information as part of the process of making the decision 
 

 or communicate their decision – whether by talking, using sign language or 
any other means 

 
then the person lacks capacity to make that decision. 
 

11. Consent and managing Direct Payments 
The Council has a duty (or in some cases, a power) to offer Direct Payments to a 
person with the capacity to consent to the Direct Payment, as long as they appear to 
be able to manage such payments (whether  alone or with support) and the Council 
is not prevented from making a Direct Payment for other reasons as specified in the 
Regulations (for example because the Council is not satisfied that the person’s 
needs can be met using Direct Payments).  
 
It does not necessarily follow that because a person has capacity to consent to 
Direct Payments that they are also capable of managing them and therefore 
appropriate support mechanisms should be considered to assist such service users 
to enable them to have a Direct Payment if they want it. 
 
Where the service user has capacity to consent but wants someone else to receive 
Direct Payments for them, the Council can make the payment to a third party 
(nominee) if it feels this is appropriate. This may be a family member, friend or 
attorney. 
 
The person who receives the care and support must have overall control over how 
the support is delivered, not the nominee. When a service user has the capacity to 
consent they must keep overall control of any decisions made and be responsible for 
the way the Direct Payments are used. 
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The nominee may also have support from the Self Directed Support Service. 
 
Where the service user does not have the capacity to consent to Direct Payments, a 
Direct Payment can only be made where there is an appointed ‘Suitable Person’ who 
is willing to manage the payments on their behalf (see below). 
 
This can only be done after a full assessment of the person’s capacity to decide 
about the use of Direct Payments has been made and documented. If the service 
user lacks capacity, the Council has a responsibility to ensure that any decision is 
made in the best interests of the service user. 
 

12. Appointing a ‘Suitable Person’ 
An appointed ‘Suitable Person’ means a person appointed to receive and manage 
Direct Payments on behalf of a service user who lacks capacity to consent to the 
Direct Payments. 
 
The Suitable Person may have been given a relevant Lasting Power of Attorney or 
have been appointed by the Court of Protection as a Welfare or Finance Deputy 
under the Mental Capacity Act 2005. In many cases, the Suitable Person may be a 
family member or friend who the service user trusts, who has not been given any 
formal authority to act on behalf of the service user. 
 
If the Suitable Person is not a member of the service user’s family then an enhanced 
DBS check must have been undertaken on that individual before s/he is appointed 
as the ‘Suitable Person’ for the service user lacking capacity. 
 
The Suitable Person must be capable of managing Direct Payments (either on their 
own or with available help), and the Council must be satisfied that s/he understands 
what is involved in managing Direct Payments, for example, obtaining support which 
may involve legal responsibilities, such as becoming an employer. 
 
An appointed Suitable Person must: 
 

 be willing to take on the responsibility 
 

 be aware they are accountable to the Council for the way the money is spent 
 

 sign the Direct Payment Agreement with the Council 
 

 accept all responsibilities that Direct Payments carry with them; e.g. 
responsibility for obtaining the support which may involve legal responsibilities 
such as becoming an employer 
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 not secure services from a spouse, civil partner, partner or close relative who 
resides in the same household of the service user unless they have requested 
and obtained the prior agreement of the Council (see sections 6 and 7 above 
regarding exceptional circumstances cases). 

 
 retain invoices and receipts and adhere to guidance pertaining to the 

spending of Direct Payments for monitoring purposes. Guidance will be given 
on how to keep and provide the correct records for monitoring. They must 
adhere to this guidance otherwise Direct Payments may be suspended or 
discontinued. 

 

13. Who can manage Direct Payments? 
If the service user/Suitable Person, meets all conditions specified in the Regulations 
and appears to be able to manage Direct Payments, the Council has a duty or, in 
some cases, a power to make Direct Payments. 
 
If there are concerns about the ability to manage Direct Payments the Council will 
discuss this with the service user/Suitable Person before making a decision. Their 
views will be taken into account and there will be an opportunity to discuss the help 
that could be available. The Council cannot make Direct Payments if it is not 
satisfied that the potential beneficiary is capable of managing the payments by 
themselves or with assistance which is and will continue to be available to them. In 
appropriate circumstances the Council may also discuss the reasons for coming to 
this conclusion with family or friends. 
 
If the service user doesn’t agree with the Council’s judgment, they may want access 
to an advocacy service to ensure that their arguments are properly considered. They 
can also access the Council’s complaints procedures. 
 
The Council will provide support and information about receiving and managing 
Direct Payments early in the process. The Self Directed Support Service will support 
the service user/Suitable Person with this so that they can make an informed 
decision. The service user/Suitable Person must understand what is involved when 
they agree to receive and manage a Direct Payment. 
 
Managing Direct Payments is not just about handling money. It also involves people 
making their own arrangements, either alone or with support, such as managing their 
own staff or contracting directly with the agency they use. The person receiving a 
Direct Payment is accountable to the Council for the way the Direct Payment is 
spent. Independent Living Advisers in the Self Directed Support Service can provide 
people with advice, information and support with these responsibilities. 
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If a service user/Suitable Person thinks they may not be able to manage Direct 
Payments in the future, they are encouraged to discuss any concerns they may have 
with the Self Directed Support Service. This will ensure that consideration is given to 
supporting them to manage Direct Payments in the long term. 
 
As long as a person is able to manage with appropriate assistance, their Direct 
Payment should continue. 
 

14.  How much Direct Payment will be paid? 
The Council must pay an amount that is enough for someone to have access to a 
service which will adequately meet their needs and represents value for money. 
The amount must be equivalent to the Council’s estimate of the reasonable cost of 
buying the service concerned, subject to/minus any contribution the service user 
may have to pay. There will be an automatic contribution to any part of the budget 
which is equivalent to respite vouchers. The rate will be determined annually by the 
Council. 
 
A service user will receive a Direct Payment based on the amount agreed in their 
Support Plan to meet the outcomes agreed with them. The Council is not obliged to 
fund any additional/excess costs if those costs exceed its estimate of the reasonable 
cost of providing the service, and if a similar service could be provided in a more 
cost-effective way. 
 
The Council may consider increasing the Direct Payment amount to enable a service 
user to arrange support in a particular way if it is satisfied that the benefits outweigh 
the costs and represents value for money, for example; to enable someone to 
employ a specialised worker. 
 
The Council will write to service users and tell them: 
 

 how much they will receive in Direct Payments 
 

 how much their contribution will be and what the arrangement is for payment 
of this contribution 

 
 what date their Direct Payments will start from 

 
 when the first payment will be paid to their Direct Payments bank account 

 

15.   How will Direct Payments be paid? 
Payments will be made every 4 weeks (2 weeks in arrears and 2 weeks in advance). 
Direct Payments for respite or an item of equipment will be paid in one lump sum. 
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16.  Using a bank account for Direct Payments 
The service user/Suitable Person will need to open a specific bank account which is 
only used to pay Direct Payments money in to and out of. The account should have 
a chequebook and the service user/Suitable Person must receive regular statements 
to manage the payments. The Council will ask to see account statements as part of 
the monitoring process. 
 
The Self Directed Support Service can provide a letter for the bank on a service 
user’s behalf, which explains why they are asking to open an account. If they 
experience difficulties opening an account, they are advised to ask the Self Directed 
Support Service for advice, and encouraged not to give up at this point. 
 
The bank account should be in the name of the person receiving Direct Payments. 
When someone is appointed as a Suitable Person for a person who lacks capacity to 
consent, the bank account must be in the name of the suitable person 
 
If the bank account is held in the name of a nominee, the Council will request that 
whenever possible the account name states that it is a Direct Payments account for 
the service user. 
 

17. Third party managed accounts 
If a service user has or would have problems accessing a bank account, or there are 
concerns about conflict of interest or the financial management of Direct Payments, 
a third party managed bank account may be an option. 
 
The Self Directed Support Service can advise about this option. If a service user 
would like to have a managed account and it is agreed this is the best way of 
managing Direct Payments for them, that decision must be confirmed/agreed by a 
Social Care Manager or an appropriate budget holder of the Council. 
 

18. The Personal Budget Agreement  
Direct Payments cannot start until the service user/Suitable Person has signed the 
Personal Budget Agreement containing the conditions the Council consider are 
necessary for the Direct Payment. 
 
The Personal Budget  Agreement explains the role and responsibilities of the service 
user/Suitable Person and the role and responsibilities of the Council. It is important 
that the service user/Suitable Person understands the agreement before they sign it. 
If support is needed the Self Directed Support Service can help. 
 

19. Safeguarding, choice and risk 
Support planning involves a person making informed decisions – including making 
decisions about risk. The Council will support a service user to minimise any risks 
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and potential consequences that may arise from the particular choices they may 
make. 
 
When considering the offer of Direct Payments, service users may be unsure about 
the experience of being in control. Whether they are considering employing a 
personal assistant, or using an agency to provide services, it is important that the 
service user is aware that support is available from the Self Directed Support Service 
to help him/her.  
 
The Council recognises the importance of regular reviews tailored to a person’s 
specific needs, which will consider the level of risk a person may be exposed to. 
Reviews will be undertaken annually, allowing for the fact that people may not get 
everything right first time and might want to change their minds and make 
adjustments to improve things. 
 

20. Employing someone suitable  
Although there is no legal requirement for service users with capacity to carry out 
Disclosure and Barring Checks (DBS) before they employ a personal assistant, the 
Council believes that these checks are needed to protect people and enable them to 
make properly informed choices. We strongly advise that people carry out a DBS 
check on any individual they are thinking of employing as their personal assistant. 
Service users can arrange this with the Self Directed Support Service.  
 
A DBS (Disclosure and Barring Service) check must be carried out for any personal 
assistant working in a household where there are children/providing support to a 
child. No employment may begin until an acceptable DBS disclosure is in place. 
 
If the Direct Payment is being made to an approved Suitable Person for a service 
user who lacks capacity and that Suitable Person is a close relative, spouse, partner 
of a close friend or friend of the service user the Suitable Person is not obliged to 
obtain DBS checks for personal assistants they employ, although the Council 
strongly recommends that they should do so.  
 
If the Suitable Person is a corporation or unincorporated body then they must obtain 
a DBS for anyone they engage to provide services with Direct Payments.  
 
When people employ their own staff Independent Living Advisers will support them 
to make sure that they are kept safe. 
 
If a service user chooses not to have a DBS check carried out they will be required 
to sign the appropriate disclaimer. 
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Where the service user has requested a DBS check and this is returned with an 
indication that the person is not suitable to be employed the matter may be referred 
to the Direct Payments Risk Management Panel. 
 
If a DBS check is not carried out or if the information on the check indicates that the 
person is not suitable to be employed, then in certain cases the Local Authority may 
decide that it would not be appropriate to make a Direct Payment. 
 
The Self Directed Support Service can help with: 
 

 job descriptions, advertising, liaising with care agencies and recruiting staff 
 

 support in setting up and managing a Direct Payment, including any 
Independent Living Fund contributions 

 
 identifying risks to the service user or personal assistants 

 
 support and signposting for  in all aspects of employment issues including 

paying wages, tax and national insurance liabilities, and employers liability 
insurance  

 
 contingency arrangements 

 
• Disclosure and barring checks 

 
• any related issues to ensure the success of the support plan. 

 

21. Using agencies to employ someone 
Agencies providing personal care are required by law to be registered with the Care 
Quality Commission and service users receiving Direct Payments are encouraged to 
ask the agency for evidence of this. 
 
We strongly recommend that service users only use a registered agency. A list of 
registered and accredited providers can be found at: 
www.yoursupportyourchoice.org.uk   
 
If a Direct Payment recipient is considering using an unregistered agency they must 
first discuss this with the Self Directed Support Service as the Council may not agree 
to pay a Direct Payments in these circumstances.  
 
It is the Direct Payment recipient’s responsibility to arrange their services with the 
agency and to pay invoices when they receive them. Recipients can be supported by 
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Independent Living Advisers in the Self Directed Support Service when making 
arrangements with an agency. 
 
If the service user is unhappy with an agency, they must contact the agency and 
discuss their concern. The agency should tell them how they can do this. If the 
agency’s rates increase the service user must let the Council know.  
 
If the agency tells a service user that they can no longer provide care, the service 
user should contact the Council as soon as possible. 
 

22. Employing a personal assistant 
Concern about becoming an employer should not be allowed to discourage service 
users who would otherwise be willing and able to manage Direct Payments. The 
service user should be aware of the responsibilities involved, but should be informed 
accurately, responsibly, constructively and supportively, so that they can make an 
informed choice. 
 
Many people offer their services as self-employed personal assistants. If a service 
user is considering using self-employed personal assistants, they must contact HM 
Revenue and Customs and speak with the local status officer. If a service user 
becomes an employer, they may incur additional costs. Independent Living Advisers 
can offer support and signposting with this.  
 
The budget is calculated in a way which allows for service users to meet all 
associated employment costs. For example the rate covers National insurance 
contributions and statutory holiday pay. An Independent Living Adviser will help 
service users calculate how much they can pay their personal assistant per hour. 
 
Service users must let the Council know as soon as they have recruited their 
personal assistants, so that it can start making payments to them. 
 
When the service user/Suitable Person employs a personal assistant they become 
an employer. This means that they will hold sensitive information about the personal 
assistant which they cannot disclose without the personal assistant’s permission 
under the Data Protection Act. 
 
If circumstances change, service users must let the Council know of any changes to 
their agreed support plan, for example a change of personal assistant, change of 
hours or rate of pay.  
 

23.  Health and Safety 
Service users owe legal duties to the personal assistants they employ. They have 
responsibility for health and safety and should develop good practice to ensure risks 
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are minimised. Independent Living Advisers will provide advice, support and 
information on how to adopt good health and safety practice 
 
The Council will generally avoid laying down health and safety policies for individual 
service users, as they must accept that they have a responsibility for their own and 
their employee(s) health and safety, including the assessment and management of 
risk.  
 
As part of the process of supporting informed choice, the Council offers employers 
training to provide information to service users about the health and safety issues 
that affect them as individuals, anyone they employ, and anyone else affected by the 
manner in which their support is delivered.  
 
The Health and Safety Executive has published guidance on health and safety for 
employers and employees entitled ‘Homeworking’.  This is available at 
www.hse.gov.uk 
 

24. The service user’s financial contribution 
A Fairer Charging Financial Assessment is applied to all service users who receive a 
service from the Council. The Council’s Fairer Charging Team will undertake a 
financial assessment and inform the service user of the result.  
 
The service user/Suitable Person must inform the Council of any changes in their 
circumstances which might affect the Financial Assessment and/or calculation of the 
service user’s financial contribution. 
 
The service user/Suitable Person, must pay any determined contribution amount into 
the Direct Payments bank account every 28 days or as directed by the Self Directed 
Support Team. 
 
Non-payment of client contributions will lead to a reassessment of eligible need. 
 

25. Other payments and expenses 
If identified and agreed in a support plan an amount not exceeding £500 per annum 
may be used meet other expenses.  
 
Travel expenses 
Reasonable expenses which will be incurred by the personal assistant whilst they 
assist the service user may be paid providing that this is part of the outcomes 
identified in the Support Plan. An example of when this might be agreed as part of a 
support plan would be where the personal assistant incurs costs from accompanying 
the service user on public transport, or taking the service user in the personal 
assistant’s car for essential journeys.  
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Legitimate expenses 
Reasonable costs arising from legitimate expenses can be met out of the Direct 
Payment. For example, it is permissible to pay someone to process payroll 
transactions, but this does not include members of the same household. The Council 
has a contract with an external provider for payroll services, which all direct payment 
service users may access. 
 
Exceptional Items 
Occasionally requests are agreed for Direct Payments to be used to arrange more 
unusual services. For example, a Direct Payment might be used to provide a 
washing machine for a service user so that their carer or paid assistant can ensure 
their personal care requirements are fulfilled. The rule is that such purchases must 
fulfil the agreed outcomes identified and agreed in the Support Plan. 
 

26. Financial audit and monitoring 
Monitoring means that Direct Payments expenditure will be checked to make sure 
that: 
 

 the Direct Payments have been used to meet agreed outcomes in the Support 
Plan 
 

 the service user has enough money to secure their services 
 
Monitoring will also alert the Council if people are not spending all of their Direct 
Payments. 
 
For those service users using a bank account other than a managed account the 
Council has a simple and easy to understand monitoring process.  
 
For those service users who have a managed account the third party who hold the 
funds will supply all paperwork as requested by the audit and monitoring officer. 
 
Service users will be supported at the beginning of the process by the Self Directed 
Support Service, to ensure they understand what they need to do.  The Self Directed 
Support Service will give service users advice on what information they should keep 
and how the monitoring process works. 
 
It is a condition of the Direct Payments Agreement that if the monitoring 
arrangements are not complied with Direct Payments may be suspended or stopped. 
 
If people are saving their Direct Payments to help them achieve an agreed outcome 
they must let the Council know about this and obtain the Council’s agreement to the 
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money being accumulated. Otherwise, if service users have more than 4 weeks 
accumulated Direct Payments in their account; the Council will ask that they pay 
back any surplus money. This is normally done after a service user’s monitoring 
review, but may occur at any time when such a surplus has accumulated. 
 
The Self Directed Support Service will write and tell service users when their 
monitoring reviews will take place and what information (if any) they will need to 
provide. 
 
Checks will include seeking confirmation that:  
 

 the Direct Payments are being used to meet the outcomes agreed in the 
Support Plan – provision of receipts etc. 

 
 the service user is receiving the correct amount of Direct Payments 

 
 the service user has paid their contribution - non-payment may result in a 

reassessment of need  
 

 the balance of Direct Payments does not exceed the total for 4 weeks unless 
an agreement has been made with the Council 

 
If the Self Directed Support Service has concerns they will write to the service user. 
 

27. The service user’s role 
The service user (or Suitable Person) must: 
 

 agree to the monitoring arrangements and keep good records as necessary 
 

 send their bank statements and receipts to the Self Directed Support Service 
when asked  

 
 keep all the documents explained in the Direct Payments Agreement and as 

advised by the Self Directed Support Service 
 

 send any documents relating to their Direct Payments account which the 
Council, or any internal or external auditors, may request 

 
The service user/Suitable Person is responsible for the way the Direct Payments are 
used and for making sure that all appropriate actions are taken, for example 
deducting National Insurance when paying a personal assistant. The person 
managing the Direct Payments may have help to do this, but they still have 
responsibility for doing it.  
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The service user/Suitable Person should also: 
 

 tell the Self Directed Support Service if they have any unspent money in the 
account, above any agreed limit 
 

 pay back any money left in the account when the Direct Payment ends 
 

 not allow the Direct Payment account to become overdrawn. If the account 
balance is low and is in danger of going overdrawn they should contact the 
Self Directed Support Service without delay 

 

28. Repayments 
The Council understands that mistakes will happen and does allow for this – but it is 
very important that the service user/Suitable Person informs the Council as soon as 
possible if there is a mistake. Should a mistake happen, the Council will discuss with 
the service user how best to manage their Direct Payments in the future. 
 
The Council can reclaim or ask people to repay some, or all, of their Direct Payments 
when: 
 

 we are not satisfied that the Direct Payments have been used to secure the 
outcomes defined in the Support Plan 

 
 any money is used for a different purpose or is not used at all 

 
 the service user was receiving the money for a specific reason and it is no 

longer needed 
 

 the service user receives funds from a third party, e.g. the Independent Living 
Fund (ILF), for the same purpose and for the same period that their Direct 
Payment was given. 

 
Where a service user is receiving support from the ILF and the Council is 
considering asking them to pay some, or all of their Direct Payments back, we will 
look at the effect of doing this on the ILF funding. The Council will discuss this with 
the service user and ask for advice from the ILF fund.  
 
Where a Suitable Person is responsible for managing the Direct Payments on behalf 
of the service user and they do not arrange the services as agreed or do not meet a 
condition properly within their role, the Council will seek repayment from them as the 
Suitable Person and not from the person who lacks capacity. 
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When the Council is considering recovering unspent funds, it will take into account 
any legal liabilities, such as a personal assistant’s wages first, to make sure that 
these responsibilities can still be met. 
 
Direct Payments paid by the Council do not form part of an estate in the event that 
someone dies while receiving them. The money at all times belongs to the Council 
and remains public funds. 
 

29. Planning for emergencies 
The person receiving the Direct Payment should make sure that they have plans in 
place for when their usual arrangements do not work (e.g. when their personal 
assistant is sick, does not turn up or goes on holiday). The Self Directed Support 
Service will help to plan for this type of situation. 
 
It is possible for a family member or friend to offer support when emergencies occur, 
or they could have a relationship with an agency which can support during these 
times. 
 
If the emergency planning fails, it is the Council’s responsibility to make sure that the 
service user receives the care and support agreed in their Support Plan but will only 
be able to do so if they are aware of the situation. The service user should contact 
the Council as soon as they realise they need help. 
 

30. Regular review 
The Council is responsible for reviewing all service users’ support care packages at 
regular intervals. The review procedure is the same for people who receive services 
from the Council and for people who receive Direct Payments. 
 
Service users receiving Direct Payments will have an annual review which will look 
at how Direct Payments are working for them, the quality of the service they are 
getting, and whether they have achieved the outcome they wanted.  
 

31.  What if the services user’s circumstances change? 
If a service user’s circumstances change in a way which could affect their 
Direct Payments they should contact the Self Directed Support Service for advice. 
 
If the service user is employing a personal assistant but wishes to change to an 
agency they will need to inform the Self Directed Support Service so that it can make 
sure that they receive the correct amount of funding. 
 
If the service user is using an agency but wishes to change to a personal assistant 
they will need to tell the Council in order to adjust payments and also make sure that 
they employ a personal assistant legally and safely. 
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If a Suitable Person is managing the Direct Payments it is their responsibility to let 
the Council know if they believe that the service user’s needs have changed. 
 

32. Ending or suspending Direct Payments 
Service users can ask to end the Direct Payments arrangement and have services 
provided by the Council at any time. 
 
As part of the Direct Payments Agreement, service users agree to give four weeks’ 
notice when they wish to end the Direct Payments arrangement. The Council 
accepts that in some cases it may not always be possible to do this but the service 
user should always give notice of such a change to the Council as soon as possible.  
 
If the Council believes that the Direct Payments are not being used as agreed or that 
the service user is no longer eligible, or that the service user is not meeting the 
conditions of the agreement, it will carry out a review and may end the Direct 
Payments. Direct payments may be suspended whilst the review is carried out and 
an alternative service will be put in place. 
 
Direct payments may be suspended if a completed support plan is not returned to 
the council within the date specified on the estimated budget letter. In this case the 
council will make arrangements for the assessed needs to be met by an alternative 
service provision. 
 
Direct payments will also end if the service user’s needs change so that they are no 
longer eligible for social care services. 
 
Direct Payments may also be suspended for a short time, for example if the service 
user goes into hospital (see below) or if their condition temporarily improves. The 
Council will discuss this with the service user and write to them about the change of 
circumstance. 
 
The Council will take into account the service user’s employment responsibilities for 
notice periods to be served for personal assistants. Once all legal responsibilities are 
met, any outstanding money must be returned to the Council. The service user will 
receive support to do this. 
 

33. What happens if the service user goes into hospital? 
If the service user goes into hospital they will still need to meet their responsibilities 
as an employer. The service user/Suitable Person, should let the Council know if this 
happens so that it can support them to pay their staff. The Council will continue to 
pay for an employed personal assistant for eight weeks while the service user is in 
hospital. If the hospital stay is longer than eight weeks, the Council will discuss with 
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the service user whether it can fund Direct Payments for a longer period or pay a 
retainer.   
 

34.  Holidays and travel abroad 
Service users or their representative must notify the Self Directed Support team of 
any intention to travel abroad for a period of longer than two weeks.  

 

35.  Death of a service user and redundancy issues while 
receiving  Direct Payments 

 
Death of a service user: 
 

 When a service user dies, the personal assistant/s concerned is dismissed by 
reason of redundancy 
 

 The date of redundancy (i.e. dismissal) is the date of death of the service user 
(employer) 

 
 The effective date of termination of employment is the date of the employer’s 

death and therefore there is no notice period applicable. The employee will 
not be entitled to any pay in lieu of notice 

 
 The employee is entitled to any outstanding wages and/or holiday pay up to 

the date of death of their employer 
 
 Providing the employee meets the eligibility criteria e.g. minimum of two 

years’ service they are also entitled to redundancy pay 

 
Other redundancy situations: 
 
Examples where a redundancy situation could arise include: 
 

 Where a service user who employs two personal assistants and has had their 
Direct Payments reduced because of a reduced need for support 
 

 Where a service user has had to re-configure the working hours and times for 
good reason and the personal assistant is unable to accommodate such 
changes or cannot reasonably be expected to (e.g. because of child care 
arrangements etc.) 

 
 Where Direct Payments have been stopped because the service user no 

longer has a need or moves out of the area. 
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In such situations, providing all the criteria are met, the service user has a duty to 
pay a personal assistant: 
 

 a redundancy payment 
 

 outstanding wages, if applicable 
 

 outstanding holiday pay, if applicable 
 

 notice pay 
 
In most cases the Direct Payment account will have enough funds to enable the 
employer to carry out their statutory obligations as an employer. Where this is not 
the case, for example redundancy, resolution will need to be sought through 
discussion with the Council and other funding providers. 

 
36. Further help 
 
For help with Direct Payments you can speak to your social worker or you can 
contact the Self Directed Support Team.   

Self Directed Support Team  

Tel: (01254) 585922 

E-mail: direct.payments@blackburn.gov.uk  
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Appendix 1 – Suitable Person guidance 
 
For the purpose of this guidance, the ‘individual’ is the person eligible for support 
from Blackburn with Darwen Borough Council, and the recipient is the person 
appointed as a ‘suitable person’ who agrees to manage the Direct Payments on 
behalf of the individual.   
 
Where the individual has capacity and is willing to manage the Direct Payments 
he/she will also be the recipient, unless they nominate a third party to receive direct 
payments on their behalf. Such a third party is an agent for the individual, not a 
‘suitable person’. 
 
Purpose 
This guidance describes the Council’s requirements and the process involved in 
relation to appointing a ‘suitable person’ to receive Direct Payments on behalf of an 
individual. 
 
Introduction 
The Health and Social Care Act 2008 made amendments to the Health and Social 
Care Act 2001 to extend the opportunity of Direct Payments to adults who lack the 
capacity to consent to receive them, where it is in their best interests, enabling them 
to benefit from the flexibilities that Direct Payments offer. 
 
Direct Payments can now be made to a ‘suitable person’ who receives and manages 
the payments on behalf of the individual who lacks capacity. This local guidance is 
based on the Department of Health’s Guidance on Direct Payments 2009. 
 
Policy 
Blackburn with Darwen Borough Council will provide Direct Payments to individuals 
and their carers to enable them to gain independence, flexibility and choice and 
control regarding how they meet their assessed eligible needs. There is a local and 
national expectation that Direct Payments will become the usual way of meeting the 
individual’s outcomes and needs.  If an individual lacks capacity to receive a Direct 
Payment then every effort should be made to appoint a recipient who is a ‘suitable 
person’ to receive the Direct Payments on their behalf. (A third party or agent may 
also be appointed if the individual has capacity to consent to Direct Payments but is 
unwilling or unable to manage payments). 
 
Consent 
It must be established whether or not an individual has the capacity to consent to 
Direct Payments under the Mental Capacity Act 2005.  Capacity is assessed on an 
individual basis and must be assessed in relation to the specific decision to be made.  
The ‘decision in question’ in the Mental Capacity Assessment should therefore be 
‘does the individual have the capacity to consent to receive Direct Payments?’ 
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All practical steps should be taken to assist the individual to reach a decision for 
themselves. 
 
Assessing capacity to make a decision 
Capacity is time and issue specific. Under the 2005 Act, a person lacks capacity in 
relation to a matter if, at the material time, they are unable to make a decision in 
relation to the matter because of an impairment of, or a disturbance in the 
functioning of, the mind or brain. 
 
If, as a result of the impairment of or disturbance in the functioning of the mind or 
brain, the person is unable to: 
 

 Understand the information relevant to the decision; 
 

 Retain that information; 
 

 Use or weigh that information as part of the process of making the decision; 
 

 Or communicate their decision – whether by talking, using sign language or 
any other means; 

 
then the person lacks capacity to make a decision in relation to that matter. 
 
The following questions should be considered when assessing capacity to make a 
decision: 
 

 Does the person have a specific understanding of what decision they need to 
make and why they need to make it (including an understanding of the likely 
consequences of making, or not making this decision)? 

 
 Is the person able to understand, retain, use and weigh up the information 

relevant to this decision on this matter? 
 

 Can the person communicate their decision (by talking, sign language or any 
other means)?  Would the services of a professional (such as a speech and 
language therapist) be helpful? 

 
For further details see the Code of Practice issued under the Mental Capacity 
Act 2005 at www.dca.gov.uk/legal-policy/mental-capacity/mca-cp.pdf 
 
If lack of capacity has been established, a ‘best interests’ decision must then be 
made to determine the best way to meet the person’s needs and outcomes and 
whether Direct Payments are appropriate. 
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The individual has capacity to consent to Direct Payments but unable or 
unwilling to manage payments 
If it is determined that an individual has the capacity to consent to Direct Payments 
but not to manage them then the individual can choose to nominate a ‘third party ’ to 
manage the Direct Payments on their behalf.  Guidance states “payments may be 
made to a third party (nominee) for the recipient and day to day management of 
finances may be delegated this way….. however the beneficiary must have control 
over how support is managed.” 
 
There is no limit to the amount of support an individual may require to manage their 
Direct Payment, so long as control over how the support is arranged remains with 
the individual. 
 
The ‘third party ’ must agree to manage the Direct Payments, keeping the individual 
at the centre of the support, Blackburn with Darwen Borough Council must satisfy 
itself that the relationship between the individual and the ‘third party ’ will honour the 
spirit of independent living before Direct Payments begins.  The ‘third party’ then 
becomes the Direct Payment recipient (see Appendix 2) . 
 
The individual does not have capacity to consent to receiving Direct Payments 
If an individual has been assessed as lacking the capacity to consent to Direct 
Payments there may be a ‘suitable person’ who can receive Direct Payments to 
purchase support on behalf of the individual. However, the following points need to 
be considered: 
 

 Can the needs of the person who lacks capacity be met by Direct Payments?  
 
 Is it in the ‘best interests’ of the person who lacks capacity for a Direct 

Payment to be made in respect of some or all of their social care needs? 
 

 Can an appropriate ‘suitable person’ be identified? 
 

 Will the ‘suitable person’ act in the ‘best interests’ of the individual who lacks 
capacity (as defined in The Mental Capacity Act 2005 and Code of Practice)? 

 
 Does the ‘suitable person’ appear to be able to manage a direct payment? 

 
 
Who can act as a Suitable Person? 
The Direct Payments Regulations are clear on the process for establishing a 
Suitable Person. 
 
The order of priority for identifying a Suitable Person is: 
 

 Surrogate: a Court appointed Deputy (Property & Affairs) under the 2005 
Mental Capacity Act or a donee of a Lasting Power of Attorney, under s.9 of 
the 2005 Act, whose powers consist of or include powers relating to decisions 
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about securing provision of Community Care Services within the meaning of 
s.46 of the 1990 Act. 

 
 Representative: a Court appointed Deputy under the 2005 Act or a donee of a 

Lasting Power of Attorney, under s.9 of the 2005 Act but without powers 
relating to decisions about securing provision of Community Care Services 
within the meaning of s.46 of the 1990 Act. 
 

 Suitable Other: A person who is not a surrogate or representative but that the 
surrogate (if there is one) and the Local Authority consider to be a Suitable 
Person. 

 
Someone cannot just decide to be a Suitable Person in order to receive Direct 
Payments on behalf of the individual.  In most cases, the Suitable Person will be a 
family member or a close friend already involved in the provision of care for the 
individual concerned. However, whatever the relationship of the proposed Suitable 
Person to the individual, the Council must still follow this process to ensure that the 
‘best interests’ of the individual lacking capacity are prioritised. 
 
If the proposed Suitable Person is not a member of the individual’s family then the 
Council will require an enhanced DBS check to be undertaken. 
 
The ‘suitable person’ should receive appropriate information and support to enable 
them to receive and manage Direct Payments and the support plan. They should be 
referred to the Self Directed Support team.  They should also be provided with 
information about how to act in the best interests of the individual and what this 
means in practice. The Office of the Public Guardian have published a useful guide 
entitled ‘Making Decisions - A Guide for Family and Friends’. 
 
A ‘suitable person’ may not under any circumstance receive Direct Payments  
in order to pay themselves for providing care. 
 
Consultation 
In all cases, whether or not there is a surrogate to assist the Council in its decision 
and whether or not the proposed Suitable Person is a representative, the Council 
should, so far as is reasonably practicable and appropriate, consult and take into 
account the views of the following people before making the decision to appoint a 
Suitable Person: 
 

 Anyone who has been named by the individual before they lost capacity as 
someone to be consulted, either on the subject of Direct Payments to the 
Suitable Person, or related issues such as matters regarding their personal 
welfare and/or finances. 
 

 Anyone currently engaged in caring for the individual lacking capacity to 
consent, or anyone with an interest in their personal welfare. 

 
 As far as is practicably possible, the individual who lacks capacity themselves. 
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 Any representative or surrogate of the individual lacking capacity. Generally 
speaking, an attorney or a deputy should always be consulted, even if they 
are not going to take on the role of Suitable Person. 

 
When trying to determine a person’s best interests, Blackburn with Darwen Borough 
Council should act lawfully at all times, following professional guidance, as well as 
other relevant guidance concerning confidentiality. 
 
Appointing a Suitable Person checklist 
Blackburn with Darwen Borough Council must first ensure that they have: 
 

 Completed a Mental Capacity Assessment to establish that the person does 
not have capacity to consent to receive Direct Payments. 
 

 Identified who can act as a Suitable Person referring to this guidance. 
 

 Taken into consideration opposing viewpoints of those consulted. 
 

 Considered if the Suitable Person will act in the individuals’ best interests. 
 

 Considered the Suitable Person’s ability to manage the Direct Payments and 
what information or support they may need. 

 
 Check if there have been any previous safeguarding alerts made in respect of 

financial impropriety/fraud in any way relating to the persons concerned (see 
Appendix 3). 

 
What are the responsibilities of the Suitable Person? 

1. To arrange services to deliver the outcomes as defined in the individual’s 
Support Plan, ensuring the best interest of the individual is at the centre of the 
support. 

 
2. To accept responsibility to appropriately manage the Direct Payments as 

agreed and outlined in the Direct Payment Agreement. 
 

3. To undertake the role of employer and its responsibilities if personal 
assistants are employed. 

 
4. To provide appropriate information as requested to enable the auditor to carry 

out audits at intervals as required under the terms of the scheme. 
 

5. To carry out DBS checks on any personal assistants they employ. 
 

6. To seek independent legal advice, if they wish. 
 

 
It must be confirmed that the recipient understands and agrees to the 
responsibilities and potential consequences of becoming a Suitable Person 
(see Appendix 4).  
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Appendix 2 - Nominee/third party agreement 
 
I have requested that the third party individual named below supports me to manage 
the Direct Payments account. This individual will not be employed by me as a 
Personal Assistant. 
 
1st Party 
You - the person eligible to receive the Direct Payments  
Name  
Address  
 

Signature 
Date 
 

 
2nd Party 
Us - Blackburn with Darwen Borough Council 
Blackburn with Darwen Borough Council
Town Hall 
Blackburn  BB1 7DY  
 

Signature on behalf of BWDBC 
 
Full Name (printed) 
Date 

 
 
I am willing and able to support …………………………. (Direct Payment’s recipient name) 
and to undertake administrative procedures which relate to the above person’s Direct 
Payment at the request of Blackburn with Darwen Borough Council. I understand and 
accept the roles and responsibilities of a Nominee/Third Party (as set out below). 
 
Nominee/3rd Party 
Your Nominee/3rd Party.  Please state Relationship/ Role  
Name and address  
 
Contact number 

Signature 
Relationship/ Role 
Date 

 
Roles and Responsibilities of a Nominee/3rd Party 

 
 Supporting the 1st Party to identify a suitable agency  

 
 Supporting the 1st Party to make the necessary administrative arrangements to 

enter into contractual obligations with a Care Agency, Personal Assistant etc 
 
 Supporting the 1st Party to compile rotas or suitable times for Personal Assistants 

or Agency staff to work.  
 
 Supporting the 1st Party with managing their Direct Payment account  

 
 Supporting the 1st Party with sending information back to the local authority for 

audit and monitoring purposes  
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 Supporting the 1st Party to maintain control over their services  
 
 Supporting the 1st Party to look at how to build in flexibility to the services.  
 
 Supporting the 1st Party to make appropriate payments e.g. tax and NI payments 

to HMRC, payments to carers/agencies, payments to Blackburn with Darwen 
Borough Council when applicable.   

 
Please note this is not an exhaustive list and there may be other areas of 
support agreed.  
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Appendix 3 – Suitable Person checklist 
 
This checklist is optional for: 

 Service users with capacity 
 Service users without 

capacity but who have an 
‘official representative’ 

 

This checklist is mandatory for: 
 Service users without capacity and without an 

‘official representative’ 
 Service users without capacity whose ‘official 

representative’ does not wish to act as the 
nominated direct payment recipient 

 
Service User Name:  
SWIFT   
Proposed nominated person 
name: 

 

SWIFT (if applicable):  
 

Please list below the names of all those in attendance at the ‘best interest meeting’ 
during which the criteria in this document was discussed, and their relationship to 
the service user: 
 
 
 
 
 
 
NOTE FOR STAFF:  
 
This checklist should be completed in addition to any Mental Capacity Act 
assessment. 
 
 If any information relating to the criteria listed in this document are not known, 

please leave the box unticked and indicate ‘unknown’ in the ‘comments’ 
column. 
 

 Staff should use their professional judgment in considering: 
o whether any of the criteria below applies to an individual,  
o whether the information available indicates that someone might be 

unsuitable 
 
 Any concerns should be discussed with Team Managers 

 
 Whilst this guidance can be used as a prompt, decisions on suitability remain 

the responsibility of Team Managers. 
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If any of the first ten criteria shaded in below are not ticked, then the proposed 
nominated person will usually be considered unsuitable to receive a Direct Payment. 

 Criteria Tick if 
applicable 

Comments 

1 Is over 18    

2 Is not currently a paid personal assistant or carer 
for the service user (however they may be in 
receipt of carer’s allowance) 

  

3 Has no substantiated record of financial abuse 
against another individual recorded at the Council 
or elsewhere 

  

4 Understands their responsibilities (with support if 
required)  

  

5 Is prepared to work with the Council and other 
professionals and any conflicts and disputes have 
been resolved 

  

6 Has not attempted to isolate the service user from 
other people, including friends, family members 
and professionals, even if they personally do not 
value those relationships 

  

7 Encourages and supports the service user to 
make decisions about their own care, and to talk 
them over with other friends and family members 

  

8 Does not insist on speaking for the service user, 
minimizing or ridiculing their ability to contribute to 
decisions and doesn’t reject the views of others 
involved in their life 

  

9 Demonstrates a commitment to the service user 
and that they consider the needs of the service 
user as equal to or more important than their own 

  

10 Has no evidence recorded on them based on 
information received or behaviors witnessed by 
reliable sources indicating that they wouldn’t act in 
the best interests of the service user 

  

11 Is not currently declared bankrupt   
12 Has an up to date CRB disclosure which indicates 

no unspent criminal convictions 
  

13 Has a long, well-established relationship with the 
service user, like a family member, close friend, 
spouse, civil partner, or partner 

  

14 The relationship is not recent or has not been 
only recently resumed (although in some cases, 
such involvement may be legitimate) 
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15 Has a demonstrable history of supporting and 
caring for the service user and the manner in 
which they have done so has not caused 
significant difficulties for the service user 

  

16 Has no previous record as an ‘alleged 
perpetrator’ recorded at the Council or elsewhere 
about their conduct (either in relation to adults or 
children) 

  

17 The service user indicates that they like and trust 
the proposed nominated person 

  

18 Demonstrates that they value the service user, 
even if they may become frustrated or agitated 
about their supporting role 

  

19 Does not just tolerate the service user because 
they gain either materially or financially from the 
relationship. 

  

20 Manages their own affairs well and their lifestyle 
does not create difficulties for other people. 

  

 
This list is not exhaustive but can act as an aid to decision making. 
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Appendix 4 - Roles and responsibilities 
 
From November 2009, the law has been changed to extend Direct Payments to 
people who lack the mental capacity to consent to them. Blackburn with Darwen 
Borough Council now has a duty to offer Direct Payments to these individuals, where 
there is a Suitable Person to receive and manage such payments on their behalf and 
where it would be in their best interests to have Direct Payments.  
 
You are considering acting as a Suitable Person to receive Direct Payments on 
behalf of someone who does not have capacity.  
 
Being appointed as a Suitable Person: 
 

 You cannot just become a Suitable Person. Blackburn with Darwen Borough 
Council must follow legislation and guidance on how to appoint a Suitable 
Person. 
 

 You must meet all the criteria as set out in the Council’s policy and the 
checklist for appointing a Suitable Person. 

 
 You will act as the Suitable Person on behalf of an adult who lacks mental 

capacity to consent to receive Direct Payments.  
 
 You must be willing and want to act as a Suitable Person.  

 
 You can have support to manage the Direct Payments. You can use the 

services of the Self Directed Support team.  They can support you with using 
Direct Payments, payroll services, recruiting and managing personal 
assistants, and undertaking CRB checks, amongst other services.  

 
Your role and responsibilities  
 

 You must follow good practice in making decisions on behalf of the person 
who lacks capacity and act in their best interests.  
 

 As the Suitable Person you are accountable for the way the Direct Payments 
are used.  

 
 You should involve the person who lacks capacity as far as reasonably 

practicable and give them as much control and independence as possible.  
 

 You agree to inform Blackburn with Darwen Borough Council of any changes 
or difficulties, or as soon as you believe the person has regained capacity.  

 
 You will sign an agreement with Blackburn with Darwen Borough Council 

relating to the use of the Direct Payments, and you must keep to its terms.  
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 You agree to use the Direct Payments to purchase and obtain the services 
necessary to meet the needs of the person who lacks capacity, as agreed by 
Blackburn with Darwen Borough Council. 

 
 You acknowledge that making these arrangements may involve you accepting 

legal responsibilities - for example employing staff. 
 

 If you employ personal assistants, you must ensure you act lawfully as an 
employer. 

 
 If you decide to give up acting as the Suitable Person, you must contact 

Blackburn with Darwen Borough Council as soon as you no longer want to 
carry on in this role.  

 
 If the person you represent has fluctuating capacity, during periods when they 

regain capacity, you must permit them to make all decisions on which they 
have capacity. At all other times you must ensure that you involve them as 
much as practicable in decisions.  

 
 You may not use the Direct Payments to secure services from a spouse, civil 

partner or partner of the individual. Nor can you use a close relative, spouse 
or partner of a close relative of the individual who is currently living in the 
same household without permission from Blackburn with Darwen Borough 
Council. You must first speak with Blackburn with Darwen Borough Council 
and seek agreement to such an arrangement, which is only likely to be 
granted in exceptional circumstances, and when the Council decides that it is 
necessary (and in the best interests of the individual) for the Suitable Person 
to use Direct Payments to secure such services. 

 
 You must open a separate Direct Payments bank account and provide 

Blackburn with Darwen Borough Council with the details on the bank mandate 
form given to you.  

 
 If you are a corporation or unincorporated body, you must ensure that the 

money can be shown as separate to any funds you may hold for any other 
person or body.  
 

 Whilst Blackburn with Darwen Borough Council does not want to discourage 
you from acting on behalf of an individual who lacks capacity, we must ensure 
that you are aware that anyone who acts as a Suitable Person may be guilty 
of fraud if they dishonestly abuse their position, intend to benefit themselves, 
or others, and cause loss or expose the person to risk or loss.  

 
 The Fraud Act 2006 created an offence of ‘abuse of position’. This applies 

when someone is expected to safeguard the interests of a person but instead 
acts against their financial interests. Such a person can be found guilty of a 
criminal offence.  
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 If you are a corporation or unincorporated body you must undertake criminal 
record checks for any workers you use to provide to the person who lacks 
capacity. 
 

Keeping Safe 
  

 Blackburn with Darwen Borough Council strongly advises that DBS checks 
are undertaken for anyone employed to provide services for an individual who 
lacks capacity. The cost can be funded from the Direct Payments account. 
 

 The Self Directed Support team can provide access to DBS checks should 
you request one.  

 
 There are occasions when it is mandatory for Blackburn with Darwen Borough 

Council to carry out DBS checks (e.g. when children are present in the 
household).  

 
 You must speak with the worker from the Self Directed Support Service who 

will advise when a DBS check must be undertaken for anyone you engage in 
providing services.   

 
 If you are a corporation or unincorporated body you must undertake DBS 

checks for any workers you use to provide to the person who lacks capacity. 
 

 Blackburn with Darwen Borough Council will request you undertake a DBS 
check if you wish to be an appointed Suitable Person and you are not a family 
member, spouse, or a friend involved in the provision of care. You cannot be 
appointed until this check has been completed. 

 
 As the Suitable Person, you are responsible for making decisions only in 

relation to the management of Direct Payments.  
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